igtention o change the relations of our tax

ni # =
_ﬂ.ifl gwsiinn poris and vessels mw from th&m, or those
L | be reparded as continuing.

L IO

W ntent | do not tind in the general declarwtion an-
“.‘: ’]||‘ inele as I-urt. u'r the umﬂ)r’ o‘ m Uniw &‘m
::ml». aration, therd having been no treaty, is intended to
That -.' afloet of » troaty of cemsion mm"- It is the act where-
u"._LTI.IJ:I . levome, 1N & broad sOTIse, .I.lbjﬂl‘t to A'mﬁc‘n
by ‘;“ oty (o that sovereignty will regulate their status,
:,:.ﬁ_ o lf and its laws, is not thereby intended to be
e et do | think that the express declaration that our land
‘"‘ g certin other lnwas shall not Ipply to the islands carries
e fmplication that other laws shall lpply to them upon the
'_;',nl TII. afton {,...!-m.r. ﬁtr-nl, l}lll thO rxpmi.m (‘f one ‘hing
e lndes another.

ﬂ::-‘.1 the other hand, the resolution is H'P'l’te with indimtiom
kgt fempoTar Iy the re !.-rir:n¢ of the two Cotllh'i?n are to continue
ties! hanped. Even some of Hawaii's relations with
gt conntris are s to continue; its government is still to exist
od eollect 104 rvones; ite laws are to remain in foree, however
< warls ath onre laws, and the powers—eivil, judicial and
o iare—evervised by its officers are still to be exercised. Tt is,
nm- Wanly apparent that Congress regards the establish-

sent of an A merican government for and the extension of Amer-
: he ilands as mattgm to be attended to in the futnre

¥ L L
'_:;‘ s consideration of the wide u*]nrltion of the two countries
a leality and charaeter 3

Asd in 2 later opinion, Ih, 249, referring to the former opin-
a8, ho ays .

“Aod [ reach the conclusion in that opinion that Congress
a respect 10 this and other questions has attirmatively indicated
y intent that our laws (and 1 may now add the Hawaiian llwn)
oo o omain generally undisturbed by the annexation of the
Jdands until ‘Congress shall provide o government for such isl-
mdy’ or until 4 commission shall advise and Congress enact

wck legilation coneerning the Hawsiian Islands as they shall
doemn pecessary or proper.” "

The other question is one of constitutionality. This is a ques
son of groat difliculty. Probably it will never be regarded as set-
ted until decided by the SIIpﬁ‘ﬂa Court of the United States, As
pointerd out in the Pracock decision jurists differ widely in their
viewy uport it | <hall not now undertake an exbaustive consid-
aadion of the question.

Not to make too minute a elassifiention, territory acquired by
(he United States mny be in any one of three stages before at-
wising the status of statehood. It may be lcquirod b’ conquest
wd ruled by military goverament before a treaty of peace and
waion s conelpded, as wae the ease with the Philippines for a
dme. It may bo held after such treaty of peace and cession, as
w the Mhilippines at present, or after cossion without previous
onquest, ws wern the Hawaiian Islands during the transition
pertod reforred to, without a determination of its status by Con-
g And, thindly, it may be held, as the Hawgiian Islands
we sow held, after its statis has been determined hy L'ongrt-n
by the ervation of an organized territorial government or other-
visw The question now rivieedd 18 that in Rg;nrd to tl!‘l"l“ilOI'y in
the second of thewe ctages

[t ia conceded by all that the constitutional p;wtwisions in ques-
tion do not appl_\r to tl‘l'ritur}‘ of the United States in the first of
Lirme wlagm, -

As o whether they apply of their own force to territory in
the thind stage, jurists are divided. This has never been settled
by judicial decision, although dieta may be found on both sides.
he Supreme Court of the United States in so recent a ease as
thiat of the American Publishing Co. v. Fisher, 166 U. 8. 464,
(1896) mid: “Whether the Seventh Amendment to the Con-

wtation of the United States,” which was held to require unani-
mons verdicts in cortain cases, “operates ex proprio vigore” in
the territories, “may be a nmtter of dispute;” and various pre-
fious opinions of the eourt, some pointing in one direction, some
@ the ather, were cited to show the uncertainty upon the ques-
ton o far as aothority is eoncerned. It will be useless to review
e dicta or the opinions of writers upon this subject. The
Toeetion has enlled forth moeh discussion in the magazines dur-
rg the lant two veuars In view of the lﬁ]“i’itiﬁﬂ of 'uhnds in both
e Atlantic and Pacific oceans teeming with peoples who in
e messure are nnacquainted with Anglo-Saxon ideas of civil-
m and government. As one eulllpll of the view that the
onstitution does not apply ex proprio vigore in all its fulness
o e twrriteries [ will cite the following passages from the
fperchon of that great authority on constitutional law and de-
fender of the Constitution, Duniel Webster, in his debate with
¥ Calboun, in the Senate of the United States, with reference
WENIGmia and New Mexico, when those territories were in the
wand of the above mentioned stages, that is, after they had been
Wed 10 the United States by treaty:

Ay wen i, thut the government, for the present, must be
imtay g Y 4 military gove rument; that we can hardly do more

j'.;nu ep the pence, prowet the lives and prupe of in-
dvals, until we cither admit the people, who are men,
:,' State e thin Uniom, or give them a regular Territorial gov-
. - . B ‘. .
e A wand of acenraey of idess in this rupe('t that is
e mrarkalle among emintnt gentlemen, and especially pro-
MO judieial gentlemen, It seems to be taken for
:‘r'"" at the right of trial by jory, the habeas cgrpus, and
5:? prnciple designed to protect liberty, are exm.oded
B 2o of the Constitution i over every new Territory.

m‘:‘ Proresition earmot be maintained at all. Iow do you
01t hy any reasoning or deduction? It can only be ar-
i by the loosest of all r-‘blo construetions, It is said
i.:Iﬂ‘-l.-: w0, else the right lhmmﬂ would be lost.
w1ty thess rights most be conferred by law before they
“Wjored in & Territory. Sir, if the hopes of some gentle-

ST e, and Cuba were to become a possession of the
Tais fl "

o™ Stix by evasion, does anybody su tha, the habeas
po 40l the teial by jury would be established in it by the

bl o, 1. ont Why more than eleetion laws and the p0!it-
g e or popaler franchisest  Sir, the whole anthority
" on this subjeet is embeaced in that very short pro-

Wolom thae (
" Congress shall have er to make all needful rules
‘Tm}.i . ottons respecting the 'Fmﬁonn of the United States.

i 1 « Tervitoryy for it bqnhonidmtthﬂt!socoum
o ket ) g e anquisitions to form new Territosies. We
T Dad w Tervitory governed as the United States are

-

-

e ———

Territories till introduced by the authority of Congress. These
principles do not, proprio vigore, apply to any oue of the Ter-
ritories of the United States, because a Territory, whilée a Ter-
ritory, does not become a part, and is no part of the United
States, * #* =

“How did we govern Louisiana before it was a“State? Did
the writ of habeas corpus exizt in Louisiana during its Territorial
existenee? Or the right to trial by jury? Who ever heard of
trial by jury there before the law ereating the Territorial gov-
ernment gave the right to trial by jury? No one. And I do
not believe that there is any new light now to be thrown upon
the history of the proceedings of this Government in relation to
that matter. When new territory has been acquired it has
always been subject to the laws of Con . to such law as Con-
gress thought proper to pass for its immediate government, for
its government during its Territorial existence. during the pre-
paratory state in which it was to remain until it was ready to
come into the Union of the family of States,. * * *

“Aeccording to the gentlemen’s reasoning, the Constitution ex-
tends over the Territories as supreme law, and no legislation on
the subject is necessary. This wonld be tantamonnt to saying
that, the moment territory is attached to the United States. all
the laws of the United States as well as the Constityfion of the
United States become the governing rule of men’s conduct, and
of the rights of property, because they are declared to be the
law of the land—the laws of Congress being the supreme law as
well as the Constitution of the United States. Sir, this is a
course of reasoning that cannot be maintained. The erown of
England often makes eonquest of territorv. Who ever heard it
contended thet the Constitution of England, or the snpreme
power of Parliament, becavse it is the supreme law of the land,
extended over the territory thre acquired. nntil made to do so by
& special act of Parliament? The whole history of colonial con-
quests shows entirely the reverse. Until provision is made by act
of Parliament for a civil government, the territory is held as a
military acquisition. Tt is snbject to the control of Parliament,
and Parliament mav make all laws that they deem proper and
necessary to be made for ita government: brrt, until such provi-
#ion is made, the territory is not under the dominion of English
law. And it is exaetly uron the same principle that Territories
coming td belong to the United States by acquisition, or by ces-
gion, as we have no jus colonine, remain to be made subject to
the operation of onr sonreme law by an enactmenrt of Coneress.”
Curtis’ Life of Daniel Webster, Vol. I1., pp. 362, 365, 369,

Mr. Webster and associate counsel had previously taken the
same position in their argument in the case of American Ins.
Co. v. Canter, 1 Pet. 533, 538. Mr. Calhoun, of course, in the

debate referred to, took the opposite position.

Even assuming that Congress in the exercise of its legislative
power over organized territories is subject to fundamental limi-
tations respecting personal rights, it would not necessarily follow
that the provisions respecting grand juries and unanimous ver-
dicts apply directly to such territories or even that they apply at
all. Congress might be so limited only by general inference
from the Constitution and the free and enlightened government
of which it is the basis, and, if eo, it would be limited only in s0
far as required by fundamental rights, to which class of rights
the rights in question may not belong. As to limitations by in-
ference rather than directly, the court in Mormon Church v.
U. 8., 136 U. 8. 1, said:

“Doubtless Congress, in legislating for the Territories would
be subject to those fundamental limuwations in favor of personal
rights which are formulated in the Constitution and its amend-
ments; but these limitations would exist rather by inference and
the general spirit of the Constitution from which Congress de-
rives its powers, than by any express and direct application of
its provisions.” :

And as to whether the rights in question are among the
fundamental rights, Holden v. Hardy, 169 U. S. 366, may be
cited. In that cash, while the court’said, much as in the Mor-
mon Church case, “that there are certain immutable prineiples
of justice which inhere in the very idea of free government
which no member of the Union may disregard, as that no man
shall be condemned in his person or property without due notice
and an opportunity of being heard in his defence,” yet it also
said that “the law is, to a certain extent, a progressive science;
that in some of the States methods of procedure, which at the
time the Constitution was adopted were deemed essential to the
protection and safety of the people, onto the liberty of the citi-
zen, have been found to be no longer necessary;” that “in sev-
eral of the States grand juries, formerly the only safeguard
against a malicious prosecution, have been largely abolished,
and in others the rule of unanimity, so far as applied to civil
cases, has given way to verdicts rendered by a three-fourths
majority;” that, quoting from a former decision, “while we take
just pride in the prineiples and institutions of common law, we
are not to forget that in lands where other systems of jurispru-
denee prevail, the ideas and procesees of civil justice are also not
unknown:” that “there is nothing in Magna Charta, rightly
considered as a broad charter of public right and law, which
ought to exclude the best ideas of all systems and of every age;”’
and then, in the light of the foregoing, the court added this sig-
nificant language:

“In the future growth of the nation, as bcrctuf?ro,. it is not
impossible that Congress may eee fit to annex territories whose
jurisprudenee is that of the civil law. One of the considerations
moving to such anmexation might be the very fact that the ter-
ritory so annexed should enter the Union with its traditions, laws
and systems of administration unchanged. It would be a narrow
eonstruetion of the Constitution to require them to abandon
these. or to substitute for a svstem, which represented the growth
of generations of inhabitants a jurisprudence with which they
had had no previous acquaintance or sympathy.”

In other words, the court considered indictments by grand
jeries and convictions by unanimous verdicts as matters of pro-
cedure rather than of fundamental right; and in holding, as it
has held, that indietments by grand juries are not required in the
States by the’ Constitution, even in murder eases, Hurtado v.
California, 110 U, 8. 516, Bolln v. Nebraska, 176 U. 8. 83,
and in apparently sequieseing in the view that verdicts byeeight
of the twelve jurors conld be lawfully received in the States,
even in criminal ‘eases, Thompsom v. Utah, 170 U. 8. 343, it
took the position that the “immutable principles of justice which
it here in the very idea of free government which no member of
the Union may disregard” were not violated. ‘The latest (Jan-
vary 13, 1900) expression by the Supreme Court of the United

States upon this question is one of uncertainty—*“whatever be
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I am aware that it has been held that the provisions in ques-
tion apply ex proprio vigore to the District of Columbia, or at
least to congressional action with reference to such District.
Callan v. Wilson, 127 U. 8. 540; Capital Traction Co. v, Hof,
174 U. 8. 1.  The decisions in these cases go far to support the
same view with reference to the territories, although the earlier
decision was based in part upon the assumption; which has been
shown above to be erroneous, that such had been decided with-
reference to the territories, and the later decision was based upon
the earlier, and in the opinion of some writers the Distriet of
Columbia may be distinguished from the territories, especially
those acquired after the adoption of the Constitution, with refer-

ence to the application, of the Constitution. But assuming that

there is no such valid distinction, still these decisions do not affect

the present question, which relates to territory whose statns has
not been determined.

It is true also that it has often been held that these provisions
of the Congtitution were in force in the territories, but only be-
cause Congress had in each instance expressly provided, as it has
now provided in the case of Hawaii, that the Constitution should
have the same force and effect in the territory as elsewhere in
the United States. I do not wish to be understood from the
foregoing as being of the opinion that the constitutional provi-
sions in question would not extend to the organized territories in
the absence of an act of Congress in terms extending them. In-
deed, I believe that so far as dicta are concerned they support
the view that such provisions would so extend more strongly
than the opposite view. The mere fact adequately shown in an
appropriate manner that Congress has determined the status of

_the territory as an organized territory of the United States or as

fully incorporated for all purposes as a part of the United States
may be sufficient in itself. T express no opinion upon this point.
What I do believe is that the question of the extension of such
previsions of their own force to even organized territories has
never been jydicially decided and is generally regarded as mot
having been settled. But whatever may be the decision, if a
decision is ever made, as to whether these provisions of the Con-
stitution extend of their own force to organized territories, that
is not the question here presented. AR

The question here presented is whether these provisions apply
of their own foree to territory of the United States in the middle
of the three stages above mentioned—territory acquired but
whose status has not been determined by Congress.

Upon this question some dicta, but no decisions, are cited in
support of the view that the constitutional provisions in question
do extend to territory under such circumstances. These dicta
are for the most part entitled to little or no weight, partly be-
cause they are of a general character and uttered with reference
to territory not in this stage but in the third stage above men-
tioned, or with referengé to other questions than those here in-
volved, and partly becéuse as many and as satisfactory dicta of
the same general character may be found on the opposite side.
Such dicta, on which ever side found, are entitled to little weight
except as read in the light of the facts and the questions involved
in the cases in which they were uttered. For instance, the fol-
lewing recent language of the United States Circuit Court of
Appeals for this Circuit, in Endleman v. U. 8., 86 Fed. 456,
(1898,) dlthough on its face pointing strongly in the direction
that the provisions of the Constitution do not extend to the ter-
ritories, has but little bearing on the present case:

“The answer to these and other like objections urged in the
brief of counsel for defendant is found in the now well-estab-
lished doctrine that the territories of the United States are en-
tirely subject to the legislative authority of Congress. They are
rot organized under the constitution, nor subject to its complex
distribution of the powers of government as the organic law,
but are the creation, exclusively, of the legislative department
ond subject to its supervision and control. Benner v. Porter,
9 How. 235, 242. The United States, having rightfully acquir-
ed the territory, and being the only government which can im-
pose laws upon them, has the entire dominion and sovereignty,
Lational and municipal, federal and state.”

Nor is the opinion, often expressed, that Congress in legislat-
ing for the territories has the ‘combined powers of the federal
and of a state government, entitled to much weight in this con-
nection, although if taken literally it would mean thet Congress
might do away with grand juries and unanimity of verdicts in
the territories, for it is well settled that this may be done by a
state government.

The United States are a sovereignty. It has under the Con-
stitution power to acquire territory by eonquest, treaty or aet of
Congress. The purposes for which, the extent to which, or the
manner in which it may acquire territory are not limited by the
Constitution. The sovereign power to acquire territory carries
with it the incidental powers usually exercised by sovereignties
in similar cases one of which incidental powers is the power to
allow the newly acquired territory to remain for certain purposes
foreign and not to regard it as at once put upon the same footing
as other territory. This is the basis of the decision in the
Peacock case. This power is not in derogation of the Constitu-
tion, nor does its exercise opcrate as a suspension of the Con-
stitution. It is a power granted by the Constitution. It is
founded on necessity and is granted by implication by the Cou-
stitution because a grant of the principal earries with it the in-
cidental, and the Constitution was framed by reasonable ricn
and with reference to established and known prineiples, and must
be construed with reference to such principles. This ground was
gone over at length in the Peacock case and decisions s well as
dicta and historical precedents were there adduced in support of
it. There is no need of repetition here. It is supported by the
practice of the executive department of the government in the
numerous cases of annexation that have oceurred since‘.tbg‘.tdo’p-
tion of the Constitution. It is supported by the treaties and geta
of Congress'by which territory has been’ acqnired, and which
wero framed on that theory, as well as by subsequent acta.of
Congress determining the etatus of the acquired territory, which
also have been framed on the theory that the cxisting laws of the
acquired territory relating to. internal relations had coutinued
vnchanged after annexation until further action l.wy gon,:;rem
It is Bupported bi- ﬂ;“’ express hnguage of the Constitution ltEE]_f,

e ", S o g 71 e -
3 ' 4 i -

: Ly A s Lalk i Y Ky Bgh N gl R T SR L
EaTs N, 15 W T N P T e ad ok
_, ; ]




